Bureau of Customs and
Border Protection

General Notices

RECEIPT OF AN APPLICATION FOR “LEVER-RULE”
PROTECTION

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security

ACTION: Notice of receipt of application for “Lever-rule” protection.

SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises inter-
ested parties that CBP has received an application from Canon
U.S.A,, Inc. seeking “Lever-rule” protection.

FOR FURTHER INFORMATION CONTACT: Rachel S. Bae,
Esq., Intellectual Property Rights Branch, Office of Regulations &
Rulings, (202) 572—-8875.

SUPPLEMENTARY INFORMATION:

BACKGROUND

Pursuant to 19 CFR 133.2(f), this notice advises interested parties
that CBP has received an application from Canon U.S.A., Inc. seek-
ing “Lever-rule” protection. Protection is sought against importa-
tions of fax toner cartridges not authorized for sale in the United
States that bear the "FX” trademark (U.S. Patent & Trademark Of-
fice Registration No. 1,721,245; CBP Recordation No. TMK
04-00120). In the event CBP determines that the subject fax toner
cartridges are physically and materially different from the fax toner
cartridges authorized for sale in the United States, CBP will publish
a notice in the Customs Bulletin, pursuant to 19 CFR 133.2(f), indi-
cating that the trademark is entitled to Lever-rule protection.

Dated: May 19, 2004

Todd Reves for GEORGE FREDERICK MCCRAY, ESQ.
Chief, Intellectual Property Rights Branch,
Office of Regulations and Rulings.
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DEPARTMENT OF HOMELAND SECURITY,
OFFICE OF THE COMMISSIONER OF CUSTOMS.
Washington, DC, May 26, 2004,
The following documents of the Bureau of Customs and Border
Protection (“CBP”), Office of Regulations and Rulings, have been de-
termined to be of sufficient interest to the public and CBP field of-
fices to merit publication in the CusToMS BULLETIN.

SANDRA L. BELL,
Acting Assistant Commissioner,
Office of Regulations and Rulings.

———

19 CFR PART 177

MODIFICATION OF RULING LETTER AND TREATMENT RE-
LATING TO THE COUNTRY OF ORIGIN MARKING REQUIRE-
MENTS FOR IMPORTED REPLACEMENT AUTOMOTIVE
PARTS THAT ARE REPACKAGED WITHIN THE UNITED
STATES FOR SALE AT RETAIL

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of ruling letter and treatment relat-
ing to the country of origin marking requirements for imported re-
placement automotive parts that are repackaged within the United
States for sale at retail.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625(c)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that Customs and Border Protection (“CBP”) is modifying
one ruling letter and any treatment previously accorded by CBP to
substantially identical transactions, concerning the country of origin
marking requirements for imported replacement automotive parts
that are repackaged within the United States for sale at retail. No-
tice of the proposed action was published in the Customs Bulletin on
March 31, 2004. No comments were received in response to the no-
tice.

DATE: This action is effective August 8, 2004.

FOR FURTHER INFORMATION CONTACT: Edward Caldwell,
Commercial Rulings Division (202) 572-8872.
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SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are “informed compliance” and “shared responsibility.” These
concepts are premised on the idea that in order to maximize volun-
tary compliance with CBP laws and regulations, the trade commu-
nity needs to be clearly and completely informed of its legal obliga-
tions. Accordingly, the law imposes a greater obligation on CBP to
provide the public with improved information concerning the trade
community’s responsibilities and rights under the CBP and related
laws. In addition, both the trade and CBP share responsibility in
carrying out import requirements. For example, under section 484 of
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), a notice was published in the Customs Bulletin on
March 31, 2004, proposing to modify a ruling letter pertaining to the
country of origin marking requirements for imported replacement
automotive parts that are repackaged in cartons within the United
States for sale at retail. No comments were received in response to
this notice.

As stated in the proposed notice, this modification will cover any
rulings on similar merchandise that may exist but have not been
specifically identified. Any party who has received an interpretive
ruling or decision (i.e., ruling letter, internal advice memorandum or
decision or protest review decision) on transactions similar to the
one presented in this notice should have advised CBP during the
comment period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
modifying any treatment previously accorded by CBP to substan-
tially identical merchandise under the stated circumstances. This
treatment may, among other reasons, be the result of the importer’s
reliance on a ruling issued to a third party, CBP personnel applying
a ruling of a third party to importations of the same or similar mer-
chandise, or the importer’'s or CBP’s previous interpretation of the
relevant statutes. Any person involved with substantially identical
merchandise or transactions should have advised CBP during the
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comment period. An importer’s failure to advise CBP of substantially
identical merchandise or transactions or of a specific ruing not iden-
tified in this notice, may raise issues of reasonable care on the part
of the importer or its agents for importations of merchandise subse-
quent to the effective date of this notice.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying HRL 734491
and any other rulings not specifically identified to reflect the proper
country of origin marking requirements applicable to imported auto-
motive parts that are repackaged in the United States pursuant to
the analysis set forth in HRL 562867, attached. Additionally, pursu-
ant to 19 U.S.C. 1625(c)(2), CBP is modifying any treatment previ-
ously accorded by CBP to substantially identical transactions. In ac-
cordance with 19 U.S.C. 1625(c), this ruling will become effective 60
days after publication in the Customs Bulletin.

Dated: May 20, 2004

Gail A. Hamill for MYLES B. HARMON,
Director,
Commercial Rulings Division.

Attachment

—

DEPARTMENT OF HOMELAND SECURITY.
BUREAU OF CUSTOMS AND BORDER PROTECTION,
HQ 562867
May 20, 2004
MAR-2-05 RR:CR:SM 562867 EAC
CATEGORY: Marking
CORPORATE PACKAGING MANAGER
BALKAMP, INC.
2601 South Holt Road
Indianapolis, IN 46241

RE: Country of origin marking requirements for repackaged automotive
parts; sealed and unsealed containers; 19 CFR 134.46; 19 CFR 134.26

DEAR SIR OR MADAM:

Pursuant to Mr. Eric Inman’s request for a ruling on behalf of Balkamp
Inc., pertaining to the country of origin marking requirements for imported
automotive parts that are repackaged within the United States, U.S. Cus-
toms and Border Protection (“CBP”) issued Headquarters Ruling Letter
(“HRL") 734491 dated April 13, 1992, to your company. Upon further consid-
eration of that ruling, we have determined that marking a sealed retail con-
tainer with the statement “Contents Imported/See Article for Country of
Origin” is not permitted under the circumstances presented in that case un-
less the sealed container is transparent so as to permit the ultimate pur-
chaser to view the marking on the article. Therefore, HRL 734491 is hereby
modified for the reasons set forth below.
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FACTS:

Balkamp is a distributor and repackager of automotive replacement parts,
including some which are imported. We have been advised that the imported
parts enter the United States in bulk for repackaging in cartons. The parts
are marked as to their origin either on the parts themselves or on their in-
ner packaging. We assume for purposes of this ruling that these two types of
marking satisfy the requirements of permanence, legibility, and conspicu-
ousness. We also assume that the inner packaging consists of a plastic bag
or the like which is not suitable by itself as packaging for retail sales.
Balkamp’s U.S. address is printed on the outside of the cartons which will be
used to package the parts for retail sale.

In consideration of the foregoing, we held in HRL 734491 that marking
sealed or unsealed cartons in which the automotive parts were repackaged
with the statement “Contents Imported/See Article for Country of Origin”
would be sufficient to advise the ultimate purchaser of the origin of the auto-
motive part.

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. § 1625(c)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107
Stat. 2057, 2186 (1993), notice of the proposed modification of HRL 734491,
as described below, was published in the Customs Bulletin on March 31,
2004. No comments were received in response to the notice.

ISSUE:

Whether marking sealed or unsealed retail containers with Balkamp's
U.S. address as well as with the statement “Contents Imported/See Article
for Country of Origin” satisfies the applicable marking requirements.

LAW AND ANALYSIS:

Section 304 of the Tariff Act of 1930 (19 U.S.C. § 1304), provides that, un-
less excepted, every article of foreign origin imported into the United States
shall be marked in a conspicuous place as legibly, indelibly, and permanently
as the nature of the article (or its container) will permit, in such a manner
as to indicate to the ultimate purchaser in the United States the English
name of the country of origin of the article. Congressional intent in enacting
19 U.S.C. § 1304 was that the ultimate purchaser should be able to know by
an inspection of the marking on the imported goods the country of which the
goods is the product. “The evident purpose is to mark the goods so that at
the time of purchase the ultimate purchaser may, by knowing where the
goods were produced, be able to buy or refuse to buy them, if such marking
should influence his will.” United States v. Friedlander & Co., 27 C.C.P.A.
297 at 302 (1940).

Part 134, Customs Regulations (19 CFR Part 134), implements the coun-
try of origin marking requirements and the exceptions of 19 U.S.C. § 1304.
Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of
origin” as the country of manufacture, production or growth of any article of
foreign origin entering the United States.

The provisions of section 134.26, Customs Regulations (19 CFR 134.26),
are applicable to imported articles that are repackaged within the United
States. Specifically, section 134.26(a), Customs Regulations (19 CFR
134.26(a)), provides, in pertinent part, that:

If an imported article subject to these requirements is intended to be re-
packaged in retail containers . . . after its release from Customs custody,
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or if the district director having custody of the article, has reason to be-
lieve that such article will be repacked after its release, the importer
shall certify to the port director that: (1) If the importer does the repack-
ing, he shall not obscure or conceal the country of origin marking ap-
pearing on the article, or else the new container shall be marked to indi-
cate the country of origin of the article in accordance with the
requirements of this part; or (2) if the article is intended to be sold or
transferred to a subsequent purchaser or repacker, the importer shall
notify such purchaser or transferee, in writing, at the time of sale or
transfer, that any repacking of the article must conform to these re-
quirements.

As applied, section 134.26(a)(1) must be considered in this case because,
as stated above, Balkamp repackages imported replacement automotive
parts within the United States. As such, Balkamp is required to certify upon
importation that, after repackaging operations are completed, either the
country of origin markings on the individual automotive parts will not be ob-
scured or that the new containers that will reach the ultimate purchaser (in
this case, the consumer at retail) will be properly marked with the part's
country of origin. In order to determine whether such containers are prop-
erly marked, however, we must consider whether the reference placed upon
the containers that directs the ultimate purchaser to inspect the article for
country of origin is permissible under the marking regulations when such
containers also display Balkamp’s U.S. address.

Under section 134.41(b), Customs Regulations (19 CFR 134.41(b)), the
country of origin is considered to be conspicuous if the ultimate purchaser in
the United States is able to find the marking easily and read it without
strain. Potentially of concern in the instant case, however, are the require-
ments of a related provision of the marking regulations, section 134.46, Cus-
toms Regulations (19 CFR 134.46).

Section 134.46 requires that, in instances where the name of any city or
locality in the United States, or the name of any foreign country or locality
other than the name of the country or locality in which the article was
manufactured or produced, appears on an imported article or its container,
and those words or name may mislead or deceive the ultimate purchaser as
to the actual country of origin of the article, there shall appear, legibly and
permanently, in close proximity to such words, letters or name, and in at
least a comparable size, the name of the country of origin preceded by “Made
in”, “Product of” or other words of similar meaning. CBP has ruled that in
order to satisfy the close proximity requirement, the country of origin mark-
ing must appear on the same side(s) or surface(s) in which the name of the
locality other than the country of origin appears. See, HRL 708994 dated
April 24, 1978.

The requirements of section 134.46 are designed to alleviate the possibil-
ity of misleading an ultimate purchaser with regard to the country of origin
of an imported article, if such article or its container includes language
which may suggest a U.S. origin (or other foreign locality not the correct
country of origin). As applied, the requirements of section 134.46 are trig-
gered in this case because Balkamp’s U.S. address will be placed upon the
containers sold at retail and this address could potentially deceive or mis-
lead the ultimate purchaser of the automotive parts as to the actual country
of origin of the items.
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In regards to this issue, CBP has previously held that, under certain cir-
cumstances, a statement placed upon a product’s packaging that directs the
ultimate purchaser to inspect the actual article for country of origin infor-
mation may satisfy the applicable marking regulations even if the packag-
ing also contains the U.S address of a domestic company. For example, in
HRL 735332 dated August 18, 1994, automotive parts and accessories were
imported in bulk and repackaged within the United States. The imported
parts were repackaged into either six-sided opaque cardboard cartons or
into transparent “blister pack” packages. The importer proposed to mark
“Contents Imported. See Article for Country of Origin” on the outer surface
of the opaque cartons or, in the case of the blister packs, on cardboard plac-
ards that were inserted into the blister packs. These markings were to be
placed on the same panel, and in comparable print size, as the distributor’s
U.S. address on both the opaque cartons and the cardboard placards. It was
further noted that the individual parts contained within the cartons and
blister packs would be individually marked with their country of origin and
that the opaque cartons would be unsealed when sold at retail whereas the
blister packs would be sealed.

At issue in HRL 735332 was whether the marking schemes proposed for
the opaque cartons and cardboard placards were acceptable under the mark-
ing regulations. Upon considering the facts involved, we held that printing
the proposed marking on the unsealed opaque cardboard cartons directly be-
low the U.S. reference satisfied the applicable marking regulations, whereas
an identical marking printed upon cardboard placards that were placed
within the sealed blister packs failed to satisfy the requirements of the same
provision.

The determinative consideration in HRL 735332 was the ability of the ul-
timate purchaser in each situation to determine the country of origin of the
actual article contained within either the opaque carton or blister pack. In
this respect, the unsealed opaque boxes clearly afforded the ultimate pur-
chaser the opportunity to obtain origin information by casually examining
the article at retail. The sealed blister packs, on the other hand, precluded
the ultimate purchaser from engaging in such a casual inspection of the in-
dividual article at retail. Therefore, considering that the country of origin
markings on the actual parts were also obscured by the blister packaging, it
was evident that sealing blister packaging and directing the ultimate pur-
chaser to inspect the actual article for country of origin information failed to
satisfy the marking requirements set forth above.

CBP has considered a number of cases (cited, infra) where an article’s pro-
posed packaging contained the U.S. address of a domestic company and si-
multaneously advised the ultimate purchaser to inspect the actual article of
commerce for country of origin information. In such cases, we have consis-
tently held that, to be compliant with the marking regulations, the country
of origin markings located on the actual article of commerce must be discov-
erable upon a “casual examination of the article.” It has been noted that, in
order for a sealed container to satisfy the foregoing requirements, the con-
tainer must be transparent. See, for example, HRL 560776 dated May 4,
1999 (sealed packages containing imported electronic accessories that were
marked with actual country of origin could contain a statement that directed
the ultimate purchaser to inspect the actual articles for country of origin
provided that the articles were packaged in clear plastic that allowed the ul-
timate purchaser to easily view such markings prior to purchase). It follows
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that, where transparent packaging is not used in such cases, a sealed con-
tainer presumably denies the ultimate purchaser the opportunity to easily
obtain country of origin information because undertaking a casual examina-
tion of the article would necessitate breaking the seal on the package. As
such, CBP believes that directing the ultimate purchaser to inspect the ac-
tual article of commerce for country of origin information under such cir-
cumstances is not permissible under the marking regulations.

On the other hand, unsealed containers that include a reference to a U.S.
address may be marked with a statement directing the ultimate purchaser
to inspect the actual article for country of origin information, provided that
the latter marking is in close proximity, on the same side, and in comparable
print size as the U.S. address and that the country of origin marking on the
article may be viewed by the ultimate purchaser upon a casual inspection of
the item. See, for example, HRL 562832 dated October 10, 2003; HRL
559753 dated August 8, 1996; and HRL 559245 dated December 13, 1995.

HOLDING:

Marking a sealed container with the statement “Contents Imported/See
Avrticle for Country of Origin” is not permitted under the circumstances pre-
sented above unless the sealed container is transparent so as to permit the
ultimate purchaser to view the marking on the article contained within.

EFFECT ON OTHER RULINGS:

HRL 734491 dated April 13, 1992, is hereby MODIFIED. In accordance
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its
publication in the Customs Bulletin.

Gail A. Hamill for MyLEs B. HARMON,
Director,
Commercial Rulings Division.

—— R ——

19 CFR PART 177

REVOCATION OF RULING LETTER AND TREATMENT
RELATING TO THE TARIFF CLASSIFICATION OF RO-
MET LARYNGECTOMY FILTER COVERS, BUCHANAN
LARYNGECTOMY PROTECTORS AND STOMAFOAM
SQUARES

AGENCY: Bureau of Customs and Border Protection, Department
of Homeland Security

ACTION: Notice of revocation of tariff classification ruling letter
and treatment relating to the classification of Romet laryngectomy
filter covers, Buchanan laryngectomy protectors, and Stomafoam
squares.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
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interested parties that Customs is revoking a ruling concerning the
tariff classification of Romet laryngectomy filter covers, Buchanan
laryngectomy protectors, and Stomafoam squares, under the Harmo-
nized Tariff Schedule of the United States (HTSUS). Similarly, Cus-
toms is revoking any treatment previously accorded by Customs to
substantially identical transactions. Notice of the proposed revoca-
tion of the ruling was published on April 7, 2004, in Volume 38,
Number 15, of the Customs Bulletin. No comments were received in
response to this notice.

EFFECTIVE DATE: Merchandise entered or withdrawn from
warehouse for consumption on or after August 8, 2004.

FOR FURTHER INFORMATION CONTACT: Allyson Mattanah,
General Classification Branch, (202) 572-8784.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as
amended, and related laws. Two new concepts which emerge from
the law are “informed compliance” and “shared responsibility.” These
concepts are premised on the idea that in order to maximize volun-
tary compliance with Customs laws and regulations, the trade com-
munity needs to be clearly and completely informed of its legal obli-
gations. Accordingly, the law imposes a greater obligation on
Customs to provide the public with improved information concerning
the trade community’s responsibilities and rights under the Customs
and related laws. In addition, both the trade and Customs share re-
sponsibility in carrying out import requirements. For example, un-
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C.
§ 1484), the importer of record is responsible for using reasonable
care to enter, classify and value imported merchandise, and provide
any other information necessary to enable Customs to properly as-
sess duties, collect accurate statistics and determine whether any
other applicable legal requirement is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), as amended by section 623 of Title VI, Customs pub-
lished a notice in the April 7, 2004, Customs Bulletin, Volume 38,
Number 15, proposing to revoke Headquarters Ruling Letter (HQ)
951654, dated July 2, 1992, and to revoke any treatment accorded to
substantially identical merchandise. No comments were received in
response to this notice.
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In HQ 951654, we ruled that all three laryngectomy covers were
classified in subheading 9021.90.80, HTSUS, the provision for “Or-
thopedic appliances, including crutches, surgical belts and trusses;
splints and other fracture appliances; artificial parts of the body;
hearing aids and other appliances which are worn or carried, or im-
planted in the body, to compensate for a defect or disability; parts
and accessories thereof: Other: Other.” We also ruled that the mer-
chandise could be entered duty-free under subheading 9817.00.96,
HTSUS, the provision for “Articles specially designed or adapted for
the use or benefit of the blind or other physically or mentally handi-
capped persons; parts and accessories (except parts and accessories
of braces and artificial limb prosthetics) that are specially designed
or adapted for use in the foregoing articles: Other,” because the mer-
chandise is specially designed for use by physically handicapped per-
sons. We now believe that the items are correctly classified according
to their material makeup, but retain duty free status under sub-
heading 9817.00.96, HTSUS.

As stated in the proposed notice, this revocation will cover any rul-
ings on this issue which may exist but have not been specifically
identified. Any party, who has received an interpretive ruling or de-
cision (i.e., ruling letter, internal advice memorandum or decision or
protest review decision) on the issue subject to this notice, should
have advised Customs during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by Title VI, Customs is revoking any
treatment previously accorded by Customs to substantially identical
transactions. This treatment may, among other reasons, have been
the result of the importer’s reliance on a ruling issued to a third
party, Customs personnel applying a ruling of a third party to impor-
tations involving the same or similar merchandise, or the importer’s
or Customs previous interpretation of the Harmonized Tariff Sched-
ule of the United States. Any person involved in substantially identi-
cal transactions should have advised Customs during the notice pe-
riod. An importer’s reliance on a treatment of substantially identical
transactions or on a specific ruling concerning the merchandise cov-
ered by this notice which was not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations subsequent to the effective date of this final decision.

Customs, pursuant to section 625(c)(1), is revoking HQ 951654,
and any other ruling not specifically identified, to reflect the proper
classification of the merchandise pursuant to the analysis set forth
in Headquarters Ruling Letter (HQ) 966874, set forth as an attach-
ment to this notice. Additionally, pursuant to section 625(c)(2), Cus-
toms is revoking any treatment previously accorded by Customs to
substantially identical transactions.
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In accordance with 19 U.S.C. 1625(c), this ruling will become effec-
tive 60 days after publication in the Customs Bulletin.

Dated: May 17, 2004

John ElKkins for MYLES B. HARMON,
Director,
Commercial Rulings Division.

Attachment
———

DEPARTMENT OF HOMELAND SECURITY.
BUREAU OF CUSTOMS AND BORDER PROTECTION,
HQ 966874
May 17, 2004
CLA-2 RR:CR:GC 966874AM
CATEGORY: CLASSIFICATION
TARIFF NO.: 3919.90.50, 3926.90.98,
6117.80.9510, 9817.00.96
MR. THOMAS M. LENNOX
LIMINAUD, INC.
8688 Tyler Blvd.
Mentor, OH 44060

Re: Revocation of HQ 951654; Romet laryngectomy filter covers, Buchanan
laryngectomy protectors, and Stomafoam squares

DEAR MR. LENNOX:

This is in reference to Headquarters Ruling Letter (HQ) 951654, dated
July 2, 1992, regarding the classification of Romet laryngectomy filter cov-
ers, Buchanan laryngectomy protectors, and Stomafoam squares, pursuant
to the Harmonized Tariff Schedule of the United States Annotated
(HTSUSA). We have reviewed the ruling and find it to be incorrect. This rul-
ing sets forth the correct classifications.

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, (Pub. L. 103-82, 107
Stat. 2057, 2186), notice of the proposed revocation of HQ 951654 was pub-
lished on April 7, 2004, in the Customs Bulletin, Volume 38, Number 15. No
comments were received in response to this notice.

FACTS:

Stoma covers are used by people who have had a laryngectomy, the surgi-
cal removal of the larynx. In this procedure, the trachea is rerouted to an
opening in the neck called a stoma. Hence, inhaled air bypasses the
nasopharynx. Stoma covers serve to replace the lost functions of the
nasopharynx, namely to filter, warm and moisturize inhaled air and to ab-
sorb secretions expelled from the stoma.

Romet laryngectomy filter covers are dickey-type cotton knit covers with
velcro fastenings measuring about 8.5 by 11 inches. In advertisements for
this article found on the Internet, the colors and styles of the covers are
emphasized with slogans such as “let neckbreathers dress in a relaxed
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and confident manner” (www.luminaud.com/ images/bibs2.jpg). The Romet
filter covers do not actually include a filtering material. One website
states “Filters can be worn underneath” (www.eaglemedicalsupply.com/
ProductDetails). The cover can be washed and used indefinitely.

The Buchanan laryngectomy protector is made of white foam enclosed in a
cotton mesh covering that ties around the neck. It can be worn under cloth-
ing or at home. It is typically worn for one day and then washed. After 10
washings it should be discarded. It comes in two sizes, 8.5 x 7.25 inches and
6.5x 4.25 inches.

Stomafoam squares are 2 x 2.5 inch pieces of foam either 1/8 or 3/16
inches thick. They are held in place over the stoma by a strip of adhesive.
They are used at home or under regular clothing or neckwear and discarded
after each use. They are sold in bags of 30 individually wrapped squares.

In HQ 951654, we ruled that all three laryngectomy covers were classified
in subheading 9021.90.80, HTSUS, the provision for “Orthopedic appliances,
including crutches, surgical belts and trusses; splints and other fracture ap-
pliances; artificial parts of the body; hearing aids and other appliances
which are worn or carried, or implanted in the body, to compensate for a de-
fect or disability; parts and accessories thereof: Other: Other.” We also ruled
that the merchandise could be entered duty-free under subheading
9817.00.96, HTSUS, the provision for “Articles specially designed or adapted
for the use or benefit of the blind or other physically or mentally handi-
capped persons; parts and accessories (except parts and accessories of braces
and artificial limb prosthetics) that are specially designed or adapted for use
in the foregoing articles: Other,” because the merchandise is specially de-
signed for use by physically handicapped persons.

ISSUE:

Whether the three laryngectomy covers are classified as appliances worn
on the body to compensate for a defect of disability, as filters, or as to their
material make-up.

LAW AND ANALYSIS:

Merchandise imported into the U.S. is classified under the HTSUSA. Tar-
iff classification is governed by the principles set forth in the General Rules
of Interpretation (GRIs) and, in the absence of special language or context
that requires otherwise, by the Additional U.S. Rules of Interpretation. The
GRIs and the Additional U.S. Rules of Interpretation are part of the
HTSUSA and are to be considered statutory provisions of law.

GRI 1 requires that classification be determined first according to the
terms of the headings of the tariff schedule and any relative section or chap-
ter notes and, unless otherwise required, acc